National Credit Union Administration

(b) A request that the administrative
law judge or the NCUA Board order fur-
ther proceedings under this section
shall specifically identify the informa-
tion sought or the disputed issues and
shall explain why the additional pro-
ceedings are necessary to resolve the
issues.

§747.614 Recommended decision.

The administrative law judge shall
file a recommended decision on the ap-
plication with the NCUA Board within
60 days after completion of the pro-
ceedings on the application. The rec-
ommended decision shall include writ-
ten findings and conclusions on the ap-
plicant’s eligibility and status as a pre-
vailing party, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. The recommended decision
shall also include, if at issue, findings
on whether NCUA'’s position was sub-
stantially justified, whether the appli-
cant unduly protracted the proceed-
ings, or whether special circumstances
make an award unjust. If the applicant
has sought an award against more than
one agency, the recommended decision
shall allocate responsibility for pay-
ment of any award made among the
agencies, and shall explain the reasons
for the allocation made. The adminis-
trative law judge shall file with and
certify to the NCUA Board the record
of the proceeding on the fee applica-
tion, the recommended decision and
proposed order. Promptly upon such
filing, the NCUA Board shall serve
upon each party to the proceeding a
copy of the administrative law judge’s
recommended decision, findings, con-
clusions and proposed order. The provi-
sions of this section and §747.613 shall
not apply, however, in any case where
the hearing was held before the NCUA
Board.

§747.615 Decision of the NCUA Board.

Within 15 days after service of the
recommended decision, findings, con-
clusions, and proposed order, the appli-
cant or counsel for NCUA may file with
the NCUA Board written exceptions
thereto. A supporting brief may also be
filed. The NCUA Board shall render its
decision within 60 days after the mat-
ter is submitted to it. The NCUA Board

§747.702

shall furnish copies of its decision and
order to the parties. Judicial review of
the NCUA Board’s final decision and
order may be obtained as provided in 5
U.S.C. 504(c)(2).

§747.616 Payment of award.

An applicant seeking payment of an
award granted by the NCUA Board
shall submit to the NCUA'’s Office of
the Controller a copy of the NCUA
Board’s Final Decision and Order
granting the award, accompanied by a
statement that it will not seek review
of the decision and order in the United
States court. All submissions shall be
addressed to the Office of the Control-
ler, National Credit Union Administra-
tion, 1775 Duke Street, Alexandria, VA
22314-3428. The NCUA will pay the
amount awarded within 60 days after
receiving the applicant’s statement,
unless judicial review of the award or
of the underlying decision of the adver-
sary adjudication has been sought by
the applicant or any other party to the
proceeding.

[56 FR 37767, Aug. 8, 1991, as amended at 59
FR 36041, July 15, 1994]

Subpart H—Local Rules and Pro-
cedures Applicable to Inves-
tigations

§747.701 Applicability.

The rules in this subpart apply only
to informal and formal investigations
conducted by the NCUA Board itself or
its delegates. They do not apply to ad-
judicative or rulemaking proceedings
or to routine, periodic or special ex-
aminations conducted by the NCUA
Board’s staff.

8§747.702 Information obtained in in-
vestigations.

Information and documents obtained
by the Board in the course of any in-
vestigation, unless made a matter of
public record by the NCUA Board, shall
be deemed non-public, but the NCUA
Board approves the practice whereby
the General Counsel may engage in,
and may authorize any person acting
on his or her behalf or at his or her di-
rection to engage in, discussions with
representatives of domestic or foreign
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§747.703

governmental authorities, self-regu-
latory organizations, and with receiv-
ers, trustees, masters and special coun-
sels or special agents appointed by and
subject to the supervision of the courts
of the United States, concerning infor-
mation obtained in individual inves-
tigations, including investigations con-
ducted pursuant to any order entered
by the NCUA Board or its General
Counsel pursuant to delegated author-
ity.

§747.703 Authority to conduct inves-

tigations.

(a) The General Counsel and persons
acting on his or her behalf and at his or
her direction may conduct such inves-
tigations into the affairs of any insured
credit union or institution-affiliated
parties as deemed appropriate to deter-
mine whether such credit union or
party has violated, is violating or is
about to violate any provision of the
Act, the NCUA Board’s regulations or
other relevant statutes or regulations
that may bear on a party’s fitness to
participate in the affairs of a credit
union. The General Counsel and per-
sons acting on his or her behalf may in-
vestigate whether any party is unfit to
participate in the affairs of a credit
union, whether formal enforcement
proceedings are warranted, or such
other matters as the General Counsel
or his or her designee, in his or her dis-
cretion, shall deem appropriate. Such
investigations may be conducted either
informally or formally.

(b) Formal investigations involve the
exercise of the NCUA Board’s subpoena
power and are referred to here as for-
mal investigative proceedings. In for-
mal investigative proceedings, the
General Counsel and those to whom he
or she delegates authority to act on his
or her behalf and at his or her direction
have augmented investigatory powers
and need not rely on the powers avail-
able to them in informal investiga-
tions, and they may gather evidence
through the issuance of subpoenas
compelling the production of docu-
ments or testimony as well. In infor-
mal investigations evidence may be
gathered ordinarily through the use of
investigatory procedures or credit
union examinations and through vol-
untary statements and submissions.

12 CFR Ch. VII (1-1-98 Edition)

() The NCUA Board has delegated
authority to the General Counsel, or
designee thereof, to institute formal
investigative proceedings by the entry
of an order indicating the purpose of
the investigation and the designation
of persons to conduct that investiga-
tion on his or her behalf and at his or
her direction. This delegation also ex-
tends to the NCUA Board’s role as lig-
uidator and conservator of insured
credit unions. The power to issue a sub-
poena may not be delegated outside the
agency. The General Counsel may
amend such order as he deems appro-
priate.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

Subpart |I—Local Rules Applicable
to Formal Investigative Pro-
ceedings

§747.801 Applicability.

The rules in this subpart are applica-
ble to a witness who is sworn in a for-
mal investigative proceeding. Formal
investigative proceedings may be held
before the NCUA Board, before one or
more of its members, or before any of-
ficer designated by the NCUA Board or
its General Counsel, as described in
subpart H of this part, and with or
without the assistance of such other
counsel as the NCUA Board deems ap-
propriate, for the purpose of taking
testimony of witnesses, conducting an
investigation and receiving other evi-
dence. The term ‘‘officer conducting
the investigation” shall mean any of
the foregoing.

§747.802 Non-public formal investiga-
tive proceedings.

Unless otherwise ordered by the
NCUA Board, all formal investigative
proceedings shall be non-public.

§747.803 Subpoenas.

(a) Issuance. In the course of a formal
investigative proceeding the officer
conducting the investigation may issue
a subpoena directing the party named
therein to appear before the officer
conducting the investigation at a spec-
ified time and place to testify or to
produce documentary evidence, or
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